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ABORIGINAL CULTURAL HERITAGE BILL 2021 
ABORIGINAL CULTURAL HERITAGE AMENDMENT BILL 2021 

Report 
Bills reported, without amendment, and the reports adopted. 

Third Reading — Cognate Debate 
HON STEPHEN DAWSON (Mining and Pastoral — Minister for Aboriginal Affairs) [9.27 pm]: I move — 

That the bills be now read a third time. 
The PRESIDENT: Members, the Minister for Aboriginal Affairs has moved that the bills be now read a third time. 
The house has granted leave under standing order 127 to deal with these bills cognately at the second and third reading 
stage. I will put the question of the third reading on the principal bill, allowing a cognate debate on both bills should 
any member wish to speak at the third reading. In relation to the Aboriginal Cultural Heritage Bill 2021, I have 
received from the Deputy Chair of Committees a true copy of the bill as agreed to in the Committee of the Whole 
House and reported, and the question is that the bill now be read a third time. 
HON NEIL THOMSON (Mining and Pastoral) [9.28 pm]: The Committee of the Whole House debate of the 
Aboriginal Cultural Heritage Bill 2021 highlighted a number of strengths and weaknesses in the bill. It confirms 
the position that we took in the earlier stage of the bill, at the second reading debate, to not oppose the bill but put on 
record, for the sake of Hansard and posterity into the future, the concerns the opposition has about the application of 
this bill. In clause 1 of the debate, new information in the form of letters arose from some of the stakeholders that 
confirmed our position earlier in the debate to provide more room for discussion and consideration. Obviously, the 
decision was made by this house not to do so. I think it is important to note that a number of stakeholders took it 
upon themselves to provide information and effectively lobby members of the crossbench and the opposition about 
their concerns. I think those concerns are very worthy and I trust that in the next stage of regulation-making and 
co-design, the minister will do his utmost to consider the matters that have been raised. 
I think that, in a nutshell, the clause-by-clause Committee of the Whole debate has highlighted the importance of 
the development of the local Aboriginal cultural heritage services and the potential risks imposed on the community 
if those services do not operate efficiently. We had considerable discussion at all levels on those services’ 
accountability to meet what I would describe as matters of good function in a regulatory environment. I think 
a number of concerns remain. Again, I hope that the minister will consider those to the greatest extent possible 
within the constraints of this bill, which is about to pass, to ensure that, to the greatest extent, the Aboriginal Cultural 
Heritage Council can provide some degree of oversight to the operation of this process, and that the minister, in 
his very important role in this legislation, can provide that oversight as well. 
Although there are a number of shortcomings within the bill, which have been debated at length during the committee 
stage, a number of positive things will also come out of this legislation. Without repeating any comments made in the 
second reading debate, I think we can all agree that the requirement for the replacement of the Aboriginal Heritage Act 
is long overdue, and that reform is a credit to the minister here today. Specifically, some of these matters such as 
the establishment of a more defined Aboriginal Cultural Heritage Directory are very important, and the potential 
for the Aboriginal Cultural Heritage Council to provide input and support to proponents and those who may not 
be aware of the issues relating to Aboriginal cultural heritage will be important going forward. 
There has been ongoing debate on the matters of review that I think will last well beyond the debate within this chamber. 
In the clause-by-clause discussion, we have just discussed the opportunities for review and the nuances around that. 
Again, I think the opposition supports the role of government to retain a certain degree of control, acknowledging 
that this is probably going to be most important for the large tier 3 projects and their operations. I think there remains 
the hugely unanswered question of how this bill will function for those activities that are regarded as tier 1 and tier 2, 
particularly when there might be regional disparities in the function of the regulatory framework into the future. 
Although the opposition has a number of reservations, which are now on the record, we have not opposed this bill. 
This bill is the responsibility of the government. It has pushed this bill through. To all extents possible, the opposition 
has cooperated with the government on the agreed time frames, and I can say, from a personal perspective, that it 
has not been something I have warmly embraced, but I understood that the agreement was made in order to achieve 
these outcomes. As we stand here tonight on the cusp of finalising this matter, we have achieved the goal we set 
out and agreed with the government. However, we clearly place the responsibility on government for the trashing of 
the conventions of this place by not allowing for proper consideration in detail, clause by clause, as would otherwise 
have happened if the debate had been spaced over a number of days. As I say again, this is the responsibility of the 
government going forward and all I can ask and implore is that the minister take extreme care and do a much better 
job in the development of the regulations. 
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HON WILSON TUCKER (Mining and Pastoral) [9.35 pm]: I rise to provide a brief contribution on the Aboriginal 
Cultural Heritage Bill 2021. I would like to acknowledge the government’s effort in the creation of this bill. I certainly 
do not question the motives and intentions of the bill and the problem it is trying to solve of protecting Indigenous 
cultural heritage in WA. As we all know, this bill was born out of attempts to prevent another tragedy such as 
Juukan Gorge from occurring, and I commend the government for its response to that incident. 
I will be honest and say that I have changed my mind several times on the contentious parts of this bill, specifically 
the lack of capacity to appeal via the State Administrative Tribunal and the final decision resting with the minister. 
Given the late hour and that all sides have articulated both sides of the argument very well over the past few sessions, 
I am not planning on raising them again here. However, the concern that I have been consistent about throughout 
this process is the rushed nature of the passage of the bill in pushing it through the other place at light speed to bring 
it to a vote in the final extended sitting week. The biggest concern I have is the concern of the Indigenous communities 
and strong outreach we have heard from the prescribed bodies corporate and traditional owners that they feel left 
out of the consultation and drafting processes and were not included in a true co-design process. 
As we have seen during the Committee of the Whole stage, this bill sets out the framework, as do all bills, and the 
depth is in the detail and the regulations. A huge number of details are still to come with the regulations to be finalised. 
I think everyone here can agree that the regulations are incredibly important because they will dictate how this bill 
will function in reality and how effective it will be in achieving its primary function of preserving Indigenous heritage 
in this state for future generations. 
Given the strong adverse reaction by Indigenous groups to this bill, it can be argued and has been supported by 
evidence presented in this chamber, that the government has missed the mark in the initial consultation phrase. 
However, the government has the opportunity to bring Indigenous groups along and make sure that they feel heard 
as part of the regulation design process, which, arguably, is as important as the bill. As has already been pointed 
out by several members, appeasing all groups with the outcomes in the clauses in this bill is next to impossible. 
However, there is an opportunity to ensure that due process is followed to help appease Indigenous groups to ensure 
that they feel that they have a voice during the design of the regulations. Dare I say, it is extremely likely that the 
bill will pass tonight, and, moving forward, I urge the government to take a balanced approach in the design of the 
regulations and attempt to adopt a true co-design process and framework, as the Yamatji Marlpa Aboriginal Corporation 
is attempting to do by hosting the Aboriginal cultural heritage protection strategy workshop next month. 
I said previously that the majority of the primary stakeholders, whose heritage this bill seeks to protect, do not support 
the bill, and I think this is testament to the bill’s success up to this point. Ignoring my own views on the specifics 
of the bill, given the fact that Indigenous groups in Kalgoorlie, the Pilbara, the Kimberley, the north west, and, indeed, 
elsewhere around WA spoke resoundingly against this bill, I cannot support this bill tonight. 

HON DR BRIAN WALKER (East Metropolitan) [9.39 pm]: I have previously in this chamber spoken words 
of praise for the government on the Aboriginal Cultural Heritage Bill 2021 and the Aboriginal Cultural Heritage 
Amendment Bill 2021. The legislation is long overdue and redresses the wrongs of the past. The bills have been 
well thought out and well executed, so congratulations to the government.  

However, as has been ably pointed out by my colleagues on the crossbench, there remain significant doubts about 
the legislation and I am concerned that we will be perpetrating a possible injustice here. I take on board that it is 
complex legislation. I ask that we also take note that the need for urgency—the rush—was not presented in a cogent 
form. This bill has been hurried through and it does not deserve to be hurried. On the contrary, it demands of us that 
we take our time and do the best we can for all whom we purport to represent. This, clearly, has not occurred, at least 
not to the satisfaction of substantial portions of the Indigenous population whom we should also be representing. 

If we are looking at regulations and how to manage Aboriginal cultural heritage in the future, with an excellent 
minister who has committed his good skills to ensuring that any questions that remain open will be dealt with, are we 
not in the same breath also saying that the current legislation is not perfect? We might say that we should not let the 
perfect stand in the way of the good happening, and I would agree with that, but this legislation has been put through 
Parliament with unseemly haste. Even this morning, I received representations from Indigenous communities asking, 
begging, that we do not allow this bill to pass in its current form. We cannot actually do that; we are four voices 
in the chamber. 

I am going to scold the opposition because — 

Hon Dr Steve Thomas interjected. 

Hon Dr BRIAN WALKER: I know; it is time. 

We have an agreement from the opposition to pass legislation that it disagrees with. It is doing it for the greater 
good, and I understand that, but in my mind it is a little bit like — 

Hon Dr Steve Thomas: We never actually said we disagree with the legislation. 
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Hon Dr BRIAN WALKER: Very good. 

It is a little bit like washing your hands and letting someone else look after the problems. 

Hon Dr Steve Thomas: That’s not what we said. You’re misrepresenting what we said. Our position is not to oppose 
the legislation. 

The PRESIDENT: Order! 

Hon Dr BRIAN WALKER: Very good. 

From our point of view, having listened carefully to many representations from the Indigenous population, I stand 
here to tell members that I also will be unable to support this bill and I shall be voting against it. 

HON DR BRAD PETTITT (South Metropolitan) [9.42 pm]: I stand with my crossbench colleagues on the 
Aboriginal Cultural Heritage Bill 2021 and the Aboriginal Cultural Heritage Amendment Bill 2021. In some ways 
I feel disappointed, but it is important that the many voices of those who I think are feeling far more disappointed 
than we are have at least been heard in this process in this chamber. 

I have to agree with my crossbench colleagues that amongst stakeholders there is a sense that this bill has been 
unduly rushed through Parliament. Certainly, the heart of this issue is around trust and collaboration to protect 
some of the most important heritage in this state. I think that is a real disappointment. There was no need to rush 
through this legislation this year, especially in the way it was dealt with in the lower house, when key stakeholders 
did not get to see the legislation before it was introduced. That is not the way to build trust and move on to a process 
of co-design; it actually deeply undermines those things. 

Unfortunately, we have had wide range of people—from the United Nations to the Law Society of Western Australia, 
Aboriginal groups, traditional owners and prescribed bodies corporate—writing to us to indicate that they are not 
happy with this legislation in its current form. It is a lost opportunity, because if the legislation had not been rushed 
through, if it had been referred to the Standing Committee on Legislation and we had taken more time, there would 
have been an opportunity to bring everyone with us on this. We get the chance to change legislation of this kind only 
once in a generation. Although this legislation is an improvement on the 1972 legislation, it is not an improvement 
on the scale that is needed at this point; it is an improvement that is too much of an incremental step from a generation 
ago. There was an opportunity for us to go well beyond that and to have world-leading legislation in this space. 
Unfortunately, that opportunity has been lost. 
But there will be some hope in the co-design process. Like my crossbench colleague Hon Wilson Tucker said, 
I know that there has been talk of co-design. I have spoken to some of the people who were involved in that early 
design, and there was actually some good work in that. But for co-design to be true co-design, we have to take the 
recommendations and make sure that we are moving forward. Just capturing those ideas and putting them to one 
side and going on with what the government wants is not co-design; it is just getting good ideas and ignoring them. 
I hope that the next stage of co-design is real co-design—that is, capturing the many good ideas that I know are out 
there among an amazingly engaged community on this issue and making sure that they flow through to regulations. 
The hope for this legislation lies in making what is largely a disappointing bill into something far better. 
I want to finish by quoting a letter from Senator Dorinda Cox, who has been stuck in quarantine this week and has 
been feeling down as she watched these bills go through this place while there was not much that she or any of us 
could do about it. I would be happy to table this letter. She writes — 

I write regarding the Aboriginal Cultural Heritage Bill 2021 in anticipation of its potential passage through 
the Parliament … this week. 
This Bill was never going to have broad support from First Nations people because it is not centered 
around the importance of protecting Country and heritage. It continues to embed a racist and capitalist 
approach focused on protecting industry, rather than a cultural values based approach that’s linked to our 
identity as First Nations people. 
The McGowan Government has misrepresented the way in which consultation has occurred throughout 
the drafting of this Bill. The so-called consultation process has not been centered on cultural based protocols. 
Consultation was not undertaken in language and was not linked to elements of our culture. Furthermore, 
this Bill relies on legal jargon and foreign terms—tools which are actively used to enable the continuation 
of mining and the destruction of cultural heritage. 
First Nations people have not provided permission for this legislation to proceed. 
In the drafting of this Bill, the McGowan Government gave First Nations people a loaded choice between 
remaining in a place of marginalisation and disparity or having access to money through mining royalties. 
This is an example of manufactured consent … 
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Moving forward, I want to see a co-production of the regulations and guidelines. The Government must 
now consider where it positions its power, given the capital it has used to fast-track the bill. It is now time 
for the Government to listen to the voices of First Nations people that have not been heard and to put 
those voices first. The Aboriginal Cultural Heritage Act Workshops occurring in January 2022 provide 
the McGowan Government with an opportunity to reset its relationship with First Nations people in 
Western Australia. 
Yours sincerely 

Dorinda Cox 
Senator for Western Australia 

That is where I want to end. I appreciate that we have had a robust discussion in here, but no changes to the legislation 
were entertained. This legislation was take-it-or-leave-it legislation. I think that is pretty disappointing for not only 
those of us in the chamber who wanted to make it better, but also the many stakeholders who have been actively 
engaged in the process. Following on from Senator Cox’s words, I do hope that the process going forward is one of 
true co-design, true collaboration and one that builds on reconciliation. 

Division 
Question put and a division taken with the following result — 

Ayes (22) 

Hon Klara Andric Hon Sue Ellery Hon Kyle McGinn Hon Dr Sally Talbot 
Hon Sandra Carr Hon Peter Foster Hon Shelley Payne Hon Dr Steve Thomas 
Hon Peter Collier Hon Lorna Harper Hon Stephen Pratt Hon Neil Thomson 
Hon Stephen Dawson Hon Jackie Jarvis Hon Martin Pritchard Hon Pierre Yang (Teller) 
Hon Colin de Grussa Hon Ayor Makur Chuot Hon Tjorn Sibma  
Hon Kate Doust Hon Steve Martin Hon Matthew Swinbourn  

 

Noes (4) 

Hon Sophia Moermond Hon Dr Brad Pettitt Hon Wilson Tucker Hon Dr Brian Walker (Teller) 

Question thus passed; bill (Aboriginal Cultural Heritage Bill 2021) read a third time and passed. 
Bill (Aboriginal Cultural Heritage Amendment Bill 2021) read a third time and passed. 
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